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THE STATE OF SOUTH CAROLINA gg p 2 pp)g
In The Supreme Court

S.C. SUPFIKME COURT

APPEAL FROM THE PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA

Appellate Case No. 2019-000300

Commission Docket No. 2017-292-WS

In Re: Application of Carolina Water Service, Inc.
for Approval of an Increase in its Rates for
Water and Sewer Services

MOTION TO REMAND TO THE SOUTH CAROLINA
PUBLIC SERVICE COMMISSION

Appellant Carolina Water Service, Inc. ("CWS"), pursuant to Rule 240, SCACR, moves

this Court to remand this action to the South Carolina Public Service Commission ("Commission")

so that the Commission can consider and rule on a petition for reconsideration filed by CWS prior

to the filing of the notice ofappeal. In support of the motion, CWS would show the following.

I, The notice of appeal in this matter was filed on February 25, 2019. Exhibit A. In

the cover letter filing the notice, counsel for CWS explained that it had filed a petition for

reconsideration pursuant to S.C. Code Ann. I'I58-5-330 ("Petition" or "CWS Petition," Exhibit B)

and that the notice ofappeal was being filed in an abundance ofcaution because of the possibility

that the CWS Petition would be considered an impermissible "successive" petition since the order

for which CWS sought reconsideration was itself the result of a rehearing requested by another

party, the Office of Regulatory Staff ("ORS").
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2. On February 27, 2019, the ORS tiled a response ("ORS Response," Exhibit C) to

the CWS Petition in which ORS argued (I) that the CWS notice ofappeal divested the Commission

of jurisdiction over the Petition and (2) that the Petition was not permitted because it was a

successive petition that followed a rehearing.

3. On March 5, 2019, CWS filed a reply ("CWS Reply," Exhibit D) in which it argued:

(I) that its Petition was allowed under S.C. Code Ann. II58-5-330; (2) that this Court had, in similar

circumstances, held an appeal from the Commission in abeyance pending a final ruling on a

petition for reconsideration; and (3) that this Court's precedent on Rule 59(e) issues strongly

supported the Commission having the authority to rule on the Petition.

4. On March 7, 2019, the Commission issued Order No. 2019-178 in which it

dismissed the CWS Petition on the ground that the notice of appeal divested the Commission of

jurisdiction. Exhibit E.

5. As explained in the CWS Petition and Reply, the issues on which CWS sought

reconsideration were issues that CWS had not had any opportunity to raise prior to the Petition.

Order No. 2018-802 ruled on these issues in a way that was contrary to the previous rulings in the

proceeding. Its Petition for Reconsideration was the first time that CWS had an opportunity to ask

the Commission to review its decision on these issues. This Court's ruling in Elam v. South

Carolina Department of Transportation, 361 S.C. 9, 602 S.E.2d 772, (2004) explained the

importance of allowing the lower courts (and administrative bodies) a full opportunity to address

all issues before those issues are reviewed on appeal.

[A] great number of reported cases in South Carolina for at least four generations,
and more recently the appellate court rules and rules of civil procedure, have
emphasized the importance and absolute necessity of ensuring that all issues and
arguments are presented to the lower court for its consideration. Issues and
arguments are preserved for appellate review only when they are raised to and ruled
on by the lower court.
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E/na&. supra, 361 S.C. at 23. The ruling in Elam strong&ly supports the CWS motion to remand.

6. In addition. the provisions ol'S.C. Code Atllu ss58-5-330 emphasize the importance

ol «1 trill review by the Commission ol'ssues prior to any «lppcal,

Within twenty days after an order or decision is made by the commission, any party
to the action or proceeding may apply!'or a rehearing «ts to any matter determined
in thc action or proceeding and specilted in thc application for reltcarin«& and a

rehearing must be granted il'n the judgment of the commission sul1icient reason
exists. No right ol'ppeal arising out ol'n order or decision ol'he commission
accrues in anv court to any corporation or person unless the corporation or person
makes application to the commission for a rehearing within thc time spccilicd.

In thc proceeding hcl'orc the Commission, there has been no opportunity I'or thc Commission to

revimv and reconsider its rulings in Order No. 2018-802. Under these circumstances. it is

«lppropriate and necessary tlt«at this matter be remanded to the Commission for its considerationol'he
CWS Petition.

WHEREI ORE. CWS respectl'ully requests th«lt this COOL issue an order remanding& this

matter to thc Commission for consideration ol, and a ruling on, thc CWS I'ctition I'or

Rcconsidcration. Thc rcmtuul will ensure that this Court only rcvic&vs on appeal mat(tos thttt w« lc

lolly prcsclltcd to tile Con1ilttsstoll.

Dated this "2"" day ol'Ivlarch, 2019.

I rank R. Ellerbc& 111 {Bar No. 1866)
Samuel J. Wellborn (Bar No. 101979)
RQBINsoN GttAv STEPF «y'AFFITTE. LLC
1310 Gadsden Street (29201)
Post Ol1ice Box 11449
Columbia. South Carolina 29211
'I elephonc: 803-929-1400
Email: I'ellerbeAarobinson &ra .com
swcllborn&robinson &ra '.com

Attonteys for Carolina Watet Service, Inc.
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THE STATE OF SOUTII CAROLINA

IN THE SUPRIciYIE COURT

Al'PEAL FROiVI THE I'UBLIC SERVICE COMMISSIOiV OF SOUTH CAROLINA

Appellate Cruse No, 2019-000300

Commission I)ocfcct No. 2017-292-WS

! n Rc: Application ol'Cal'ol'llta Water Service, Inc.
I'or Approval ol'an Increase in its Rates I'r
tVtucr allcl Sesvcr Sclvtces

PROOF OF SERVICI.

This is to certil'y that I, Toni C. Ilawkins, a paralcgal with thc law firm of Robinson Gray

Stcpp ~rc LaITttte, LLC, have served the Ivlotfon to Remand to thc South Carolina public

Scrvicc Commission on the parties below by placing a copy of same in the United States Mail,

postage prcpaicl. in envelopes adclressed as f'ollows:

'I'lte Public Scrvicc Commission ot'l'outhCarolina
10 I Esccutivc Ccnicr Drive. Suite 100
Columbia, SC 29210

Laura P. Valtorta, Esquire
Valtorta Lacv Office
903 Calhoun Strcct
Columbia. SC 29201

Jcl'1'rcy lvl. Nelson. Lsquirc
Andrctv iVf. Iiatcman, I.-.squire
Sic'veil N. I lnllu11. Esciufl'C
01'fice of'Regulatory Stol'1'40!

Ivlain Street. Suite 900
Columbian SC 29201

James S. Knowlton
306 13rookside Drive
Fort Mill. SC 29715

Dated ibis 22"" clay of March, 2019.


